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Justice CUwhudsnan
Vistra Tridvardscatan 4

Stockholw

Examiration of whether the Swecdish Mational Rear? for Consuvmer glicfes
and the Natioral Roard of Health art Social Yelfare have acted ir coprtin-

ventior of the Swedish Constitution, Chan. 1, vcara. 9, cote.

‘he Swedish Tebacco Inddstry Associatior is an organization COr Sistinge
of all the comparies which, on & lareger <cale, manufacture, iwnort

anud sell tobacco products on the Swedish market .

As representative for the Swedish Tobacco Industry Association, here-
after caulled the Complainant, ve hereby ronuvst-thut the Justice
Cwhudsman sh&u]d inmediately investicate the circumstrces des-
cribed in tlisg complaint. As statee ir detail below, the Case is

a matter of. great urgency for the Compiainant.

The Swedish Nationnl Roard for Consumer Policies and the Naticrnal

Roard of

Health and Social Wel fare, in cooneratior with the Internationn]
Orgavizatior of Consumers Uniors (TQCEH)Y pubhlishe!’ in 1989 the c¢nclosed
hrochure entit]ed ”Smarfvpromotion "and, in the Swedish edition, "Mbgiggggn
hereafter called "the Brochure” ( Appendix l).lﬁccorﬂinz to information i
on page 1, the Brochure is tc serve as teaching material ar schools

and oreganisatiors. However, the design of the Brochure irdicates

that the aim is by all means to create propéganda against tohbacca

and tobacco companies.



The Brochure, accordirc to the Sueﬁish Natioral Beard for Corsumer
Belicies, has been nrinted in an editior of 10 NON conies in Swedish

and 5 0N copies ir. Erglish (Appendix 2),

1, Ascsertior concerning eircumvention of the law, etc.

1.1 A main theme, reiterated in the Brochure, is that the tobacco indus-
Ry constantly"finds new forms and chirnels for its advertis-
ing as - new “rules and legislatior enter inté force" (pacve 1) -
which means that the tobacco comnenies in varicus ways try to get
around current restrictions on the advertisirg of tobacco. Con=
crete assertions Lo this effect are made mainly on pp. 8-9, pn,
10-11, p. 21 (in connection with the picture of a cowboy), page 23,
p. 28, p. 32, pp. 319-35, pp. 36-37, pp. 38-30 ard on the back

cover of the Rrochure.

All the assertions referred to are urtrue and they accuse {he to-
bacco comparies of committiing reprchersible and crimiral actioens.
The assertiocons are particulorly serious in view of the fact that
the Brochure is entitled "MBrdande Reklam" and of the fact that
the tchaceco companies are in no way afforded an ontorturity to

give their views in the Broclure.

1.2 The accusations ﬁaae by :the . Swedish National Board for Consumer
Policies and the National Board of Health and Welfare concerninug
surrentitious advortising,circumventioqbf the law and other rules
are more surprisinrg in view of the fact that as reccently as Autumn
198G the ahbove-meniioned Board for Consumer Policies issued new

/yﬁn(:/ cuidelines for tobacco advertisineg (KCVFS 1°26:2), for apnlication
of the lav (1978:764), with certaoin reculations éoncornjn" the atver
tising of tchacco nrocducis, hereafter called "the Tobacco Afvertising
Law". The new cuidelines were devcloped feollowing consultatiors
hetween the Board for Consuorer Yolicies, the Matienal BRoard of licalie
and ¥elfarc ard the tobacco industry Aurinrg 1°°6 ard came into
force or 1 Joruarv, 1907, The new ruidelines are corsiderahly

stricter than the oJd ones.
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Moreover, the tohbacco industry decided to ap-oint an Examining Committee
to examine all tobacco advertising. The Committee has four members,
under the chairmanship of a lawyer, Dr. Sten Teﬁgelinaand'it'is author-
ised to take interim measures to stop tobacco advertising that contra-
venes the guidelines and to impose heavy fines on the companies that

do ‘this. The new guidelires, the rules for the Exanining Committee, etc.

are enclosed as Appendix 3, A-E.

ihe Swedish National Board for Consumer Policies (Consumer Ombudsman
Laila Freivalds) stated in, inter alia, a press release (Appendix 4) that
the establishment. of the new puidelines and the Exnmiﬁing Committee mean
"a stricter application than inr the present rules... The agreement wneans
that the tobacco industry itself has assumed a considerable responsibhili-
not léast as regards ensurine that all the companies in fact follow the

rules".

The Brochure does not mention the guidelines or the Exarining Committee

~wor even the fact that the tobacco companies carefullv qu]ow the puilde

lines of the Board for Consumer Tolicies. Thus only ir relatively few

instances has the Examining Committee found that a ccmpany infring«
the guidelines and consequently had to pay a fine. DNo definite comnla.
about the tobhacco companies' behaviour have previously been addressed

by the Board for Consumer Policies to the tohacco comnanies.

The tobacco companies are oblired to follov the new euifelines. Natw
the Board for Consumer Policies is also oblipe? to loyally observe th
terms of the agreement with the tobacco indus{ry instead of, as in 1h,
prnséﬁt Brichure, accusing the tobacco cempanies of systomatica]%
circumventing. the currently applicable rules. |
Chan. 1, < 9 of the Svedish Corstitution states the basic princi
that aArinistrative authorities and others in the course of their Au
shall treat all parties as equnlé hefore the law and use a factual o

impartial apppoach.

!

The Swedish National Board for Consumer l'oiicies and the Roard of ¥/
and Social %elfare accuse the tobncco comnanies, ir geseral, of ciri
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the law and the current rules by meons of surrentitious advg
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of tobacco, without:giving the tobaccou companies a chance of statiy
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attitude to the tobacco companies.

It should further be note+ that the Brochure—which is financed=hy
tvo Swedish public authorities) is published in a Swedish edition
of 11 HNN conieqénd is intended to serve as a basis of discussion,
etc., 1n Swedish schools an? organisations - is obviouslyv attacking
the hebhaviour of the tobhacco companies in Sweden. However, the
Brochure says nothing about the substance of the rules
concerting tobacco advertising ir Sweden; no exaivle 1s given

of the advertisineg as it factually exists i Sweder and whicl,

as mertioned ahove, is in asrcement with the rules. The many
examples of tobacco advertisements, etc., that are giver are
cither taken from a'road or, as on page 5, from an advertisement
in the Swedish press in the yvear 1966, The exarnles from abroad
are nrobablv all in aﬂreowor1lwith the currert rules in the res-
pective countries. Tn view of this also, the programme declara-
tion onr pace 1 of the Brechure " 'Smart Promotion'Jcontain7n5
examnlrs of howq(ho tobacco industry finds new forms and chanrels

for its advertising ...", is grossly irresponsible and misleading.

Althoueh the Broechure criticises the tobacco companies' adver-
tisire in general - that is, also abroad - tho.nrOErnmmo declara-
tion is gressly irresponsible and misleading, since the rules.
currently applicable to advertising in those countries are also
beitg observed. Morever, it must be beyond all doubt that the
Swedish authorities have rno business thus to attack advertising
which is carried-on abroad¢ hy Swedish or foreign companies arnd

wiich is adidressed to a forecipgn nabhlic. On pp. 30-33 11 the



Brochure, for instance, Svenska Tobak AB's exvort c¢f snuff

is referred to in a way that throws suspicicn or that compary's
completely lawful work abroad. As stated ingpinion from
Gustaf Petrén dated 20 Avrid, 1989 (Avnendix S), the Swedish
Natioral Roard for Consunmer Policies and the Beard of Health
and Social Welfare in behavire thus must urdouhtedly he exceed-

ine their powers,

25 A<sertions concernine crimiral oacltivities an? dishorestv, etc.

2. The Rrochure, on page 11, makes the untrue asserticr. that R J
Revrolds apd Philio Meorris, inter alia, "have heer forced to admit

to hribes and paveffs of officials of foreien governments ..."

Gt page 36 it is hinted concerning ar ciwployee of Yhilip Morris ANy
Stig G. Carlson , that his romnrk7hhout Marlbhoro Classics bexry

o clethes collection are mendacious. This impressicr is cenveye!
by the statement that Sties G. Carlsen expressed a Jdifferert vicw
"when he tallked more openly". Concerning Stig G. Corlson it is further
stated, or page 39, that he "works on surreptitious advertising"
for Philin Morris . On tihhe same page there are also some remarks
supnuesed to have heenr made by Stig G. Carlsor at an emnlovment
irterview. The main aim ¢f printing these supposcd remarks is
apnarently te hint that Phili- Morris eives bhribes and uses
"frierdship corruption'. These assertions ahbout Stie Carlsop

are not true cither,

. As irevionsly made clear to the Swedish Naticpal Board for Cersumer
Policies, Marlhoro Classics and Marlhoro leisurce Wear are clothes

produced by ltalv's largest clothes manufacturer, Marzotto.



The clothes are sold not by Philio Morris but by Marzotto's
Swedizh agent, Re® Arrow, in Sweden. The sales of clothes have
taken place for about ten years in Sweden; thev have rothing to
de with tobacco advertising but renresent an indenendent licen-
sirg of the Maribore brand none. According to '"rofessor
Bernritz' leeal onivion (Appendix 6{, such a use of a tobucéo
brand name is quite permissihle and does not contravene the
guidelines. This 1s knewn to the Swedish Matioral Board for
Covsuner "()Jicje.s and the Board of Health and Secial Velfare,
since the legn! opinior uwas delivered to the Board for Consirer

Folicies 1n connection with the rerotiations in 1986 ahout the

new guidelires , an? the oninior has heen guoted by the Ronrd for

Consumer Policies ard the Board of #fealth and Social “elfare irn

ot her cornecticns,

Here wé world also refer to a recent decision by the Swedish Nnrket "
our

{ he
(19R9: 19) in the case of / Swedish National Boar® for Consumer

Policies vs. R. J Reveelds Scandinavia AR and others concerring

alleged circumvention of the law and puidelines with regard

to tobacco advertising, Apperdix 7. The Market Court refuscd to

‘rant the Consumer Ombudsman's action, statin inter alia, that
3 ) [

a prohibitior of products other than tobacco products under, in this

case, the brand nime of Camel would hardly he in agreemept with

constitutioral rules pgoverning frecdom of exonression.arnd freedom

of the press and would be contrary to the basic principles of

brard copyrirbt law.

The ahove-menticned allecatieorns and intirmations concerring R J

kevnolds, Philio Morris and one of Philin Yorris AR's emnloyees

have probhably very sericuslv contravened the rule ir the Swedish

i he

Constitution (KF 1:90 Jncvnrﬂin,'r to which anthorities in the course

of their work shall nmaintain a factunl ant impartinl]l attitude.

Stig G.Carlsor holds the npost of Manager of Corporate Affairs.

This means that his pripcipal duty is to represent Philip Morris

in contacts with the public, with authorities anr so on.

With regard to the untrue as-ertions about Stig “.Carlson, who
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is a member of the Examining Committee of the Tobacco Yndustry and

- -

does not work with the marketing and advertisine of tobacce, it
car ,merecver,be seriously questioned whether these ascertiors do

not constitute libel under the crimiral law, Chap. 5, & 1, and an

offence under the Freedom of the Press Act, Chan. 7, ¢ 14, para. 14

The disparapine intimations ahout corruption an? "frierdshbip cor-
ruption'on pp. 11 and 36 and the assertiors that Stir G.Carlson

lies and encages in advertisine in contravention of the cuidelines
laid down by the fWedisﬁ‘National "Poard for Consumer Folicies

thus seem calculated to expose him to the disaporoval of others

ard, with regard to his position and his work, to cause him consider-
able sufferirg and non-materisl injury. Gustaf Petrér states in

his lepal oniniogi?ftcnn hardly be compatible with the Swedish

rules povernitg information frem public authorities to thus accuse

a private individual (Apperdix 5, page 1).

We wish to point out, moreover, that, in general, it car, hardly be
among the duties of the Roard for Consurer Folicies tc try to attack,
threugh assertiors ahout "surrentitious advertising", mzorketing which
is disapproved of by the Board but which is lawful. As Petrén says,
The Board for Consumer Policies should either have requested the
Market Court to consider the marketing procedures concernced or else
allow that marketing to continue. (Appendix S5, pp. 3 ard 5). The

Board has rno powers heyo1r:d this.

Ercouragement of Crininal Actions

On pape 12 in the Brochure, under the headineg "A €ourse in So]f-
defence'", there are various suggestionrs for protesting against
tobacco advertising. Cne pos<ibility mentiorned is 1o attack

snokers by enpagire ir what can almwest be c¢alled ir-ultine behaviour.
hon-smokers are encouraged to use 'self-defence' arainst smokers

as follows : "If you light .up.while I'm eating, you won't .

‘mind me':puttihg ‘a dog turd on vour tahle while you are

eating, : will you?" They are epncouraged to "distort tobacco
/

acd slerpans and chanpge brand names", A reference to "PUGA-UPY

in Austiralia (Aescrihed in detail onr pp. 14-315 11 the Brochure)
mukes it clear that the activities recommended consist of malicious
damage and vandalism on advertisinc material ~nd interference witih

pictures protected hy copyright.
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In a bill (10987/88:113), the Government has prenosed certairn
changes in, inter alia, the criminal law in order to m:ke it
easier to deal with vardalisation in the form of scrawls, graffitti

and so on. -0n the 21 March 1989 the bill was considered by the

Justice Committee (Justice Committee revort 1988/89: JuU 13) which
stated, inter alia, that scrawls and grafflitti, cte. constitute

a serious ard many-sided problem and that in thi%'connocliQn

one cannot ignore "the prejudicial effects on the maintenance of
good nublic erder it this resvect, which in the lonrer run

may have unfortunate consequences for nubilic resncect for the law",
5. 0. Bi111 1987/8%:113  has resulted ip, inter alia, a chauce

ir the ceriminal Jlaw (S¥S 19R9:136) which was vublished on 13

Avril 1980 an?t enters into force or 1 July 1987,

The indirect orcouragement given by the Board for Corsuwer Policies
and the Beard of iHlealth wnd welfare te vandalise fhe tobhacco
cornanies' advertisemeni s are obvicusly contrarv te the very
negative view which the cormunity otherwise takes of graffitti, etc.

on public resnect  for the law
and it scems that the negative effects/in the loneer run feared

by the Justice Committee alrcady have become a reality in the

public ~uthorities mentioned herc.

We therefore wish to poirt out that the Swedish Constitution (Chap. 1:
1, para. 3) states that public power shall be exercised ir accordance
with the laws.  In Boleherg an?' St jernnuist's commoninry)"Tho Consti-

tution”, 1986, a reference is made on vage 14,



in contection with the nrovisions of RF 1:1, pmara. 3, to a state-

ment made durine the legislative work which means that '"it should

be a distirguishing fe. ture of the Swedish svstem of representative
government

that it ie subhordinsated to the rules of law". It is obvious

that the encouragements expressed by the  Suedish Netion=al

Board for Consumer Tolicies and the Board of Healt'' and Social

“elfare in the Brochure are not in agreement with this state-

ment or with the orovisions of the Constitutiorn (RF 1:1, nara. 3).

As Yetren found (Apnentix 5 o nAZC 1), the ercouracerents to commit

criminal actlions are also clearly in contravention of the uties

assigned to civil service denartments ard the instruction in

RE 1:9 to maintain a1 importinl and factua! apnroach. It is

narticularly noteworthy that public authorities enceourage school-

children to use colour spray boxes to damaege advertisement honr*jngs)

in view of the serious rrehlevw that scravls and groffitti

consfitute for the comuunity.

It should also be mentioned that, accordire te a renort in the

publication Konsumentritt R Ekoromi, 6/88, the Suedish National

Board for Consumer Policies considered that it was not compat-

ible with good advertising ethics for a company to show vhoto-
models <oraying house walls, particularly with regar? to aldver-
tisenients which - like the Brochure - are tareeted tc childrenr

and yourme persans  (Appendix R). The "sccial resporsibility" which
in the above mentioncd case the Board for Consumer Tolicies de-
manded of {he Corpanyv was apparcitiy not 16 he assure? hy the

Beard itself when it corcerned teachine material for voung

persons.,

Untrue anrd one-sided assertiors ahout tohacco advertising

In the cuidelines tait agown for the Syedish National Peard for
Corsumer Policies and in the preparatory work for the Tobacco
Advertisine Law (LU 10R5/26:13) emphasis is 11id on the two

main principles underlying the Tobacco Advertising law :
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"As reeards the behaviour of the cenmnanies on the market it is
: required
that the large grours in the po:rulaticn who use tchacco should,
in suitable ways he given access to relevart information about
the product and that, with reeard to thie health ricks resulting

from the use of {ohacce, there should be strict liwitations

ard strict restraints.".

The National Swedish Board for Corsumer Policies and tne National

Roard

of sicalth and Social ‘"clfare have i1, 10 way concerned then-

selves with the wain orireciple - nanely, the Tebrcco corsumers'

right, bhv means of advertisive Ir accordance with the Roard for Con-

sumer Volicies' wuidelires, ohtairn access to relevant nresduct irfor-

maticr ahout tohacco. Tnstead, the Beard for Lorsumer Folicies and

the

Notioral Board of Health and Social Welfare male false and

incerrect assertions ahout tohacco »3vertiazine.

(a)

Cne hasic noint ir the Brochure is obviously that tobhacco ad-

vertising Jeads 16 an increase i the use of tohrceo or, in ony

case,

to a limitatien of the decrrase - see, for instance, pare 9,

where it is agserte” that the tobicco comrvanies have inc-cased thelr

share of the market, as reecards a particular tohacco brand, through

a ‘particular kined of advertising. The Brochure dees rnot mertion

the investieaticns which show that a‘dvertising leads neither to an

increase ir the usc of tobacco nor to a maintenance of the current

consunntion. Instecad, the effect is that the tcbiicco cowpanies'

advertising helps the cowwsanies to take shares of the marhet and

corsurers fromw ore another. Conpies of reports concerning such an

==
=

investication, carriec? out hy M J Vaterson, are cnclosed

as Anverdin 9 (see page 1).

(k)

for '

The aim of the Brochure is to bhe ai instrurment nrevidipg sunnort

‘influencire puhlic eninior" ir, inter alia, schools (pace 1).

The a%“ove-rentioned (a) vnararraph inr the Broechure, inter alia, intimates

that

children and voung versons corstitute a suitable and malleahle

target eroup for tobacco advertisirg. The Brochure does not mention

1hag&he investicaticns wlich shew that advertising nlavs a very

small role in explainirg why someore begins te smolke (a copy of such

an investimation is enclosed as Appendix 10 - sec particularly vage

13},

Ann e~

and why the tobhacco irdustryv follows the guidelines and

nht tarient 4 c advarticire 10 childrer..



(c) The Trochure intimates (cf., for instance, auestion
and answer 6 on pp. 2-3) that a total prohibition of tohacco

advertising would he desirable. The Brochture Adces not men-

tior the inrvestimations which show that a total prehibition

¢f advertisinge has no noteworthy effect. Copies of renorts
on sales statistics it certain countries where advertising is
.ferbhidden, as well as ar opinion delivered hy Associate Prof.

Christer COttander, rector of Iijnro enclosed as Appendix 11.

This ccrpilation shows, for instance, that in Norway the total
consumption of tohacco did not decline to any roteworthy extent

after advertisine was forbidden i 1975.

The Brochure's neglect to mention the existence of the Board
fer Consumer Policies' guidelines for the advertising of
tobacco or the investigations mentioned ahoeve, the results of
which contradict the assertions made in the Brochure, would
probahly constitute a contravention of the reauirement for

factuality ard iwnartiality ir the Constifvtion (2F 1:9).

5. Enelish edition

The Swedish Natianal Board for Consumer l'olicies and the National
Board of Health and Social Vel flare have financed an Engiish edition
of the Brochure with a view to épreadirp it bevord S.eden's horders.
The Brochure corntains nc informatior on the cerditiors in Sweden
which would justify the preparation of an English etition. The
Complainants question whether it is cowmpatible with the duties

of the Board for Consuser foiicies and the Board of health and
S.cial Welfare to use taxpayers' money to finance anti-smoking
pro~atanda whicic is intended to be used and dist rim‘xte" only 1ir

foreign countries. Ir this regard, sec Anvendix 5, ppe 3-95.
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6. Crime agairst the copyright laws

The Board for Consumer Tolicies ar? the Board of bHealth anf Social

Welfare have throughout the Brochure, ard without permission,

used advertisements heloreineg te the tobacco companies inr contra-

verrtion of the purposes of t he tobacco companies ard the cre-

ators. The tohacco comnanics? adverti<ive nictures ard fexts
have heen used ir the Brecrure in a wav that contravenes the
provisions of, irnter nlia, B 2 para. 2 in the law (1960:730)
concerning the ripght to photographic pictures and 8 3 in the Jaw
11960:729) conceruing copvright. The advertising pictures have
been used ir a wav that contravenes the couviielt faws, and there-
fore Philip Morris, R J Revrolds and the creators are corsidering
hrireire an acticr for damapes .

an ordinary court against the authorities for a breacii of the

copyripght law and the law on the rizcht to a photozraphic nicture.

These brcaches of the copyright laws must Ye it poor agreement

witi: the intentions underlyire the Constitution (1:1, wnara. 3).

7ika Summary and con<lusions
Tl In su~nmary, the Cewnlainant corsiders that the Saedish National

Board for Consumer Po.icirs and the Naticnal Board of Realth
and Social “Yelfare have acted ir cortravertion of the hasic
principles rerulating their work, which are contained in the

Constitution in chap. 1, § 5, hy

(a) accusire the tobacco comparies, particularly Philip Morris,
t.d Reynolds ard the Svenska Tobaksholaget, of circum-

venting the rules concerning tobacco advertising,

(h) accusiug Philip Morris, R J Revnolds and Stig G Carlson of

committing criminal and dishonest actions,

(c) indirectlv encouraging the nublic to commit criminal actions
2
against smokers and the tobacco comnanies' advertising

material, as well as
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(d) by giving untrue ant one-sidef information about the

effects of tohacco advertising.

T Sl The Swedish National Board for Consumer Tolicies and the

Rationnl Roard of Health and Sccial %Welfare have, morecver,

(a) exceeded their powers by committirne the actions des-
cribed unler 7.1 (a) —{(d) ahove and by using pouhlic funds
to finance anti-smoiineg vrepaganda oulside the country
and have

(b) contravened the copyright law and the law concerning the
right to a photographic nicture by using protecte” material
without permission and in contravention
of the purvoses of the tobacco companies and of the creatoers

Ted The Cemplainrant considers that {he Swedish Nntioral Board for

Consumer Policies and the Mational RBeard of Health and Welfare
hy cooperating ir selling the Brochure commitied a serionsly
improper action which also c¢onftravened the reguirements for
factuality and impartiality imposed onrn Swedish authorities.

The Complainant considers that the errors ir the Brochure are

of such a nature that the Board for Consumer Policies and the ‘
Beard of Health and Sccial Welfare cannot continue to distribute
the Brochure and that it is therefore important that the Justice
Ombudsman should act quickly to prevent the Brochure from being
further distributed and thereby causing -»dditional dami.ge. The
Complainant therefore requests that the Justice “mbudsman
should as soon as possible examine the bYehaviour of the above-

mertiocned authorities and ensure that a rectification is made.

Stockholm, 17 May, 10899

Allan Stenshawn Peder HammarskiBild

cfl.



