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BY CHARLES KENNEY For more than 50 years, after more 
skirmishes lost than won, aniismokinq activists have finally 
gained momentum. in the tobacco war. (First of two parts.) 

THE AMTISMOKIMC 
CUERRILLAS 

n the early 1930s, as Dr. Richard H. Overholt began his pioneering work in 
chest surgery, he noticed the difference between· the lungs of patients who 
smoked cigarettes and the lungs of patients who did not smoke, and those 
differences - in both appearance and function - astonished him. Con­ 
vinced that cigarette smoking reduced lung function, Overholt traveled the 
country, conveying his sense of alarm to colleagues at meetings of various 

medical associations. He would gaze out from a podium at assembled physicians who 
were puffing and squinting, Bogart-like, under dense, sagging clouds of sickly, bluish 
smoke. Overholt would stand up, tall, handsome, distinguished in appearance, a shock of 
wavy hair that has long since turned snow-white, and express his belief that cigarette 
smoking was dangerous. Then he would stand back and. wait for the inevitable response 
to his message: laughter. 

"They thought I was crazy, a lot of them," says Overholt. "I would propose resolu­ 
tions that this was injurious to your health and we ought to inform patients. They'd vote 
it down by wide margins." . . . resisted taking an activist role against smoking; recently has become 

When ~verholt began his medical career he h~d no idea that for an aggressive tobacco opponent and late last year went so far as to 
the next five decades he was ~o be_ a combatant m one of the epic propose banning all cigarette advertising in the United· States. And 
strug?les m the annals of Ame_ncan industry. Overholt had no way of lawyers around the country have filed nearly 100 lawsuits against 
knowm~ so long ago that d~nng the years that lay ahead -~e would major companies charging that their failure to warn consumers of the 
bear witness t_o an u~elentmg econonuc, cultural, and politlca! con- dangers of tobacco was negligent. While the only two cases to reach 
flict."But that 1s pr.ec,sely what has come to pass, for O,verholt 1s ?ne trial have been won by the companies, more cases may be headed for 
of If handful _of antismoking co~batants who have_ ~aged war 'against court later this year. Activists and the tobacco industry are closely 
the tobacco mdust'!' m an ongoing st~ggle over billions of dollars and watching one case scheduled for trial this month in Oklahoma. The 
coun~less _h~man lives. F?~ decades, '! was an abs_urdly unbalanced suit, brought by the mother of a 19-year-old man who died of mouth 
conflict, pitting the $8? billion t.o?acco md~stry _and its loyal, ec~nom- cancer, charges that the man's death was caused by chewing tobacco 
ic dependents - a mighty political and financial force - agamst a and that the company knew the product was dangerous yet never 
poorly organized collection of doctors, lawyers, and public health warned consumers. 
professionals, a vastly outnumbered group of guerrillas .armed with However, suits against cigarette manufacturers were dealt a seri- 
more resolv~ than resources. . . ous setback last month. A federal appeals court ruled that a 1965 law 

Yet, agams~ these enormous odds, the antl?moking _forces have requiring companies to place warning labels on their packages ren­ 
persevered. This year, as Overholt approac~es his 85th b1rth~af, atti- ders the companies immune from charges that they failed to warn of 
tudes t?ward smoking have changed so i:a~cally th~t the hab1~ 1s now cigarettes' hazards. In spite of that defeat, the plaintiffs are pressing 
recogmzed by the US Surgeon General as the leading health issue of on in attempting to prove that cigarettes are an unreasonably danger- 
o_ur t_ime," and by the Amer_ican Psyc_hiatric Asso~iation ~s a psychiat- ous product and therefore no warning suffices. . 
nc disease. Even the American Medical Association, which for years The men and women who have fought alongside Overholt have 
CHARLES KENNEY IS A STAFF WRITER FOR THE GLOBE MAGAZINE. been motivated, at least in part, by us Continued on page 38 

Antisrnoking activists at their Boston convention in January. Frorn left: Law prcfessor Richard A. Daynard, founder of the Tobacco Products Litiga- · 
tion Project; Kenneth A. Warne1; a professor and andhor of an analysis of the effects qf the antisrnoking movernent; John Banzhaf III, a ieunjer who 
secured $200 million worth of free television time to air antismoking commercials;.and DI: Alan Blum, founder of DOC (Doctore Ought to Care). 
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Public Health Service reports 
that cigarettes claim an esti­ 
mated 350,000 lives annually 
- more Americans every year 
than died in World W,i.r II and 
Vietnam combined - and by 
the Surgeon General's findings 
that cigarette smoking. is the 
chief cause of preventable pre­ 
mature deaths in the nation, the 
leading cause of Jung cancer and 
emphysema, and a cause of sev­ 
en other cancers as well as 
heart disease. 

Overholt and his fellow ac­ 
tivists contend that the tobacco 
companies' gravest offense is 
that they knew - years or 
even decades before the Sur­ 
geon General's landmark warn­ 
ing in 1964 - that cigarette 
smoking could cause disease; 
that the companies not only 
failed to warn consumers of the 
dangers but sought to convince 
smokers that they faced no dan­ 
ger. To this day the industry 
maintains, in the words of To­ 
bacco Institute spokesman 
Walker Merryman, "that while 
certain studies have been done 
which associate smoking with a 

variety· of diseases; no causal 
relationship has yet been estab­ 
lished." 

Overholt' s opinion is that 
the tobacco industry "has cov­ 
ered up the fact that they sell a 
product that causes disability 
and death. I think they've 
known it for 40 years." Many 
of his colleagues agree. 

Spurred by their convic­ 
tions, Overholt and other anti­ 
smoking activists, after many 
more skirmishes Jost than won, 
believe that they have finally 
gained momentum in the tobac­ 
co war and in the process have 
altered the course of American 
social history. 

This transformation - 
and the · people who 
made it happen - is the 

subject of this story. It is a sto­ 
ry about the efforts of some of 
the antismoking activists who 
are working to topple the to­ 
bacco industry, a story not 
about cigarettes so much as 
about power, politics, money, 
medical science, and the Jaw. 
And it is a story about conflict 
- conflict rich with irony - 
for among the tobacco indus­ 
try's allies has been the US 
Congress, whose actions at 

Continued on page 48 
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nearly every juncture benefited 
not- the antismoking activists, 

. but the companies. The tobacco 
guerrillas have found them­ 
selves combating on occasion 
such groups as the American 
associations of newspaper and 
magazine publishers over ciga-­ 
rette advertising. They have 
also found wanting at some 
points the efforts of one of the· 
leading health organizations in 
the United States: the Ameri­ 
can Cancer Society. And, in an 
extraordinary irony, the anti­ 
smoking forces have at various 
times found themselves oppos­ 
ing the largest organization of 
physicians in the United States 
- the American Medical Asso­ 
ciation. 

Through the retrospective 
lens of history, Overholt now 
seems a visionary of sorts. He · 
saw the danger earlier than 
most and sounded an alarm. 
From that time more than a 
half-century ago, Overholt and 
other activists have progressed 
to the point where, in recent 
years, they have demonstrated 
a newly found grasp of strategic 
wisdom and political savvy. In 
proving its effectiveness, this 
social and political movement 
has come of age. A.Qd in so do­ 
ing, the movement' has helped 
precipitate a plunge in the per­ 
centage of adult Americans who 
smoke, from a high of 42 per­ 
cent in 1964 to 30 percent in 
1985. It is a change so great 
that professor Thomas Schel­ 
ling, head of Harvard's Institute 
on Smoking Policy and Behav- 

1 ior - an institute whose very 
existence illustrates the prog­ 
ress of the antismoking move­ 
ment - calls it "one of the 
most spectacular social phe- 
nomena in the postwar period." 

· If there was a moment in 

the tobacco war that symbol­ 
ized the antismoking forces' 
coming of age, it may have 
come in Boston this past Janu­ 
ary 11, 22 years to the day 
after the publication of the 
original Surgeon General's re­ 
port on the dangers of smoking . 
On. that clear, frigid Saturday, - 
leaders of the movement from 
across the country, traveling 
from as far away as Montana, 
California, and Hawaii, con­ 
vened to talk strategy. Approxi­ 
mately 80 men and women, 
most of them lawyers but nu­ 
merous doctors as well, made 
their way to the basement of 
the Northeastern University 
Law School, where they fol­ 
lowed a winding corridor to the 
rear of the building. Behind 
closed doors they convened in a 
large amphitheater, where their 
discussion centered on legal 
strategies. 

But this was more than a 
gathering of litigious minds - 
it was a slice of history. For in 
the room that day were activ­ 
ists who had tangled in every 
major battle of the tobacco con­ 
flict. Dr. Overholt, at 84 one of 
the pioneers of the movement, 
as though staking his symbolic 
historic claim, sat up front. 
Seated not far behind Overholt 
was the unmistakably ample 
frame of John Banzhaf III, a 
lawyer who single-handedly al­ 
tered the course of the battle 
when, in 1968, he secured 
$200 million worth of free tele­ 
vision time to air antismoking 
commercials - the most po­ 
tent weapon ever in the war. 
Across the room and toward 
the rear was the fiery Dr. Alan 
Blum, founder of DOC (Doctors 
Ought to Care) and editor of 
two of the most comprehensive 
works on the subject, special is­ 
sues of the New York State 
Journal of Medicine. A few 
rows in front of Blum sat Marc 
Z. Edell, an impeccably dressed, 
perfectly postured young law- 
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yer who was suing the major tobacco companies 
on behalf of clients whose illnesses and· deaths 
were caused, he contends, by cigarettes. Near 
Edell sat professor Kenneth Warner of the Uni­ 
versity of Michigan, the author of a widely 
praised analysis on the effects of the antismoking 
movement. At the front of the room was law pro­ 
fessor Richard A. Daynard, founder of the Tobac­ 
co Products Litigation Project and organizer of 
this, conference. The participants in the meeting 

. were of different ages, from varying backgrounds 

When it comes to greatvacations, 
one state holds all the cards, 

W.hen Overholt was growing up in Ne­ 
braska, no~ long after the turn of the 
century, cigarettes were an uncom­ 

mon, even alien product in the United States. But 
that was changed by the First World War and 
General John J. Pershing's declaration that tobac­ 
co was "as indispensable as the daily ration." By 
1918, cigarettes were distributed with each day's 

:.-:..-:._-:._-:._-:._-----------------------------~------.;__~ ration, and an army doctor reported from France 
that the effect of smoking on wounded soldiers 
was "wonderful, As soon as the lads take their 
first whiff they seem eased and relieved of their 
agony." 

Overholt was too young to serve in the war, 
but by 1926, when he left his native Nebraska for 
a fellowship in surgery at the University of Penn­ 
sylvania, cigarettes were taking deep root in 
American popular culture. Even before Overholt 
found evidence through surgery of tobacco's ef­ 
fects on human lungs, popular and scientific pub­ 
lications reported that smoking. caused disease. 
In 1924, Reader's Digest began what was to be­ 
come a relentless antitobacco campaign. Four 
years later, a report in The New England Jour­ 
nal of Medicine found that heavy cigarette 
smoking was more common among patients with 
cancer than among noncancer patients. Between 
1938 and 1940, three importantarticles in major 
medical and science publications found that heavy 
smokers had shorter life expectancies than non­ 
smokers; that there was a link between smoking 
and lung cancer; and that smoking heightened the 
risk of coronary disease. 

In spite of such reports, however, per capita 
consumption ·of cigarettes in the United States 
doubled between 1920 and 1930, continuing a 
steep climb as the Depression settled ·upon the 
country and as Overholt arrived in Boston, in 

r ll}une of 1931, to work as a surgeon at the Lahey 
Clinic. He was one of the 'first physicians any­ 
where in the world to operate on the human 
chest - as Overholt puts it, "the last frontier in 
surgery." 

Around 1933 or 1934, Overholt noticed the 
. difference between the lungs of smokers and 
nonsmokers. He and a colleague soon found that 
tuberculosis patients who smoked didn't heal as 
well or as quickly after surgery as patients who 
didn't smoke. Nonsmoking patients, Overholt no­ 
ticed, required shorter hospitalization periods 
than patients who smoked. , · · 

"Smokers develop a chemical.bronchitis from 
the tar," says Overholt. "Some would get ·a post­ 
operative pneumonia. They had low lung reserve, 
and smoking reduced their capacity more. Non­ 
smokers had smoother convalescence." 

Opportunities to speak out against smoking 
were infrequent, particularly: during the l 930s 
and 1940s, when it was not an issue of great 
controversy; and while Overholt did what he 
could, he was in great demand as a surgeon and 
unable to do nearly as much as he would have 
liked to fight smoking. "I felt very frustrated by 
it," he says. 

As he fought, smoking was gaining popularity 
fast and taking strong hold, particularly among 
men - then the great majority of smokers. 
Smoking was also becoming an integral part of 

- the image many men conveyed - an "image of 
masculinity," according to Allan Brandt, who 
teaches at Harvard • Medical School. By the 
1940s, cigarettes had grown so popular that 

If you're looking for a great vacation, it's in the 
cards-in Massachusetts. 
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Stay in a CO'l.'f inn. Hike and bike. Fish in our 
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fresh lobster and dams. Sun yourself on 

some of.the most spectacular beaches 
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and regions of the country, but they were people 
who, as Daynard put it, shared a "determination 
to bring the tobacco industry to the bar of justice 
... to do something about this epidemic." 

A few people will always smoke, Overholt 
~aid, but ,'.'I think we're going to destroy it as an 
industry. , 

And where once 'the possibility of victory 
seemed remote, at Northeastern that day the an­ 
tismoking leaders talked not of past defeats, but 
of a war being won - a belief that victory for 
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. them was not merely possible or even likely, but 
inevitable. 
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President Franklin D. Roose­ 
velt singled out tobacco as an 
essential crop, and draft boards 
offered deferments to tobacco 
farmers . 

Perhaps most disappointing 
to Overholt was that as of the· 
late 1940s even his own col­ 
leagues recognized no real dan­ 
ger from cigarette smoking. In 
1948, an editorial in the Jour­ 
nal of the American Medical 
Association - the official voice 
of the AMA - stated: "From a 
psychologic point of view, in all 
probability more can be said in 
behalf of smoking as a form of 
escape from tension than 
against it. Several scientific 
works have been published that 
have assembled the evidence 
for and against smoking, and 
there does not seem to be any 
preponderance of evidence that 
would indicate [ that tobacco is] 
a substance contrary to the 
public health." 

Comments such as these 
greatly discouraged. Overholt. 
He knew that nothing would be 
done about "the poison," as he 
called it, until there was scienti­ 
fic proof it caused disease. As it 
happened, however, he was not 
discouraged for long, for within 
a year after the JAMA editorial 
he heard about work being done 
by Ernst Wynder, a young 
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medical. student iii St. Louis, 
work that would change opin­ 
ions about cigarette smoking in 
the medical community and the 
world. 

In 1947, during his second 
year of medical school at 
Washington University in 

St. Louis, Ernst Wynder, re­ 
ceived permission to interview 
lung cancer patients. After in­ 
terviewing 20 or so cases he 
became convinced that there 
was ·a high correlation between 
smoking and lung cancer. At 
the beginning of his third year 
in medical school, Wynder vis­ 
ited Dr. Evarts Graham, a tho­ 
racic surgeon. Wynder, a native 
of Germany, told Graham about 
the interviews he had conduct­ 
ed the prior spring and asked 
permission . to continue inter­ 
viewing lung cancer patients. 
He also asked Graham to sign 
on as his adviser for the project. 
Although Graham flatly did not 
believe that cigarette smoking 
could cause lung cancer, he 
granted Wynder permission to 
proceed, and agreed to guide 
him. 

They obtained a grant from 
the American Cancer Society, 
the first research money the so­ 
ciety ever awarded to study the 
effects of cigarette smoking on 
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health. As the two began ana­ 
lyzing the data, Graham's skep­ 
ticism evaporated - so much 
so that he quit smoking. 
Wynder and Graham reported 
their findings in the May 27, 
1950, issue of JAMA. The data 
were overwhelming: Of 650 
men with lung cancer, more 
than 95 percent had been 
smoking for at least 20 years. 
Wynder and Graham wrote, 
without ambiguity, that ciga­ 
rette smoking was an important 
factor in the etiology of lung 
cancer - a finding Wynder 
knew was historic. · 

"We knew we had a break­ 
through, but we knew we had a 
number of obstacles to over­ 
come," says Wynder, who is • 
now president of the American 
Health Foundation in New 
York. "Being right in science is 
only one step." It is also neces­ 
sary, he says, "to be recognized 
to be right." 

"Pasteur says science must 
discover and apply the discov­ 
ery, and oftentimes the applica­ 
tion is more difficult than the 
discovery itself," says Wynder. 
"The discovery was simple. 
The application was to convince 
everyone else that what you've 
found is true, and appropriate 
action has to be taken." 
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The article was widely dis­ 
cussed in the medical communi­ 
ty, but its findings were not 
taken to heart, "Among my 
peers there wasn't much sup­ 
port for this. That was perhaps 
a leading disappointment," 
Wynder says. "It took a great 
length of time before we had 
the support of the scientific 
community." 

Many doctors were un­ 
moved by Wynder's work, but 
in Boston Richard Overholt was 
delighted. He praised Wynder 
for the breakthrough and quick­ 
ly sought to recruit another lo­ 
cal ally in the person of Dr. 
Dwight E. Harken, who had al­ 
ready gained worldwide notori­ 
ety as the first surgeon ever to 
operate successfully on the in­ 
ner chambers of the human 
heart. Wynder visited Boston 
and told Harken he believed· 
cigarette smoking caused Jung 
cancer. Harken replied that he 
considered that notion absurd, 
But, like-Evarts Graham, Hark­ 
en changed his mind after see­ 
ing the data. 

Not long after ·those find­ 
ings - Harken believes it was 
1951 - an extraordinary thing 
occurred. Harken was ap­ 
proached by C. Sidney Burwell, 
then dean of Harvard Medical 

School. Harken recalls that Bur- _ 
well told him that "he had an 
inquiry from a very reputable 
'source," who preferred to re· 
main anonymous, who wanted 
to know "the medical evidence 
on smoking." Burwell asked 
Harken whether he believed 
there was "any real causal rela­ 
tfonship between cigarette 
smoking and cancer of the 
lung," Harken remembers. "I 
said, 'There's no question.' I 
said there could be no doubt 
about cancer being produced by 
smoking." Burwell asked Hark­ 
en to put his view into letter 
form, and Harken complied. 
Burwell later told Harken that 
the party that had. inquired 
about the matter was a major 
tobacco company. Harken does 
not recall which one. 

Harken is one of the most 
distinguished men of science in 
the world, a professor of sur­ 
gery emeritus at Harvard Medi­ 
cal School, former 'president of 
the American College of Cardi­ 
ology, and the creator of the 
world's first intensive care unit. 
His reputation is as someone 
not given to paranoia or ex­ 
tremism. He says he has 
scoured his files for a copy of 
the Jetter that he wrote for 

Continued on page 58 

******* ******* 

54 

CE SALE! 
(a) $399. 

Reg. $499 
Sealy sofa in off-white 
cotton blend Available 
as sleeper; $539 Reg. 
$699. 

(J) $599. ·~ " 
Reg. $719 

Natural linen tweed 
sofa. Available as 

$769 Reg. 

Brookline VHlage 
31 Boylston Srreet, Brookline Village, on the (I) M-F till 9, Sar. & Sun. till 5,30731-6038 

Sofa/sleeper in one. 
Covered in luxurious 
velvet. 

(c) ~799 .. 
Ieg. $999 

Genuine leather sofa. 
Loveseat $699 Reg. 
$899. Chair $499 'W'!"lr"'l=-"----,~- Reg. $699. 

---~------~~---------------------------- ---- 



____ J_ 

NOW 
CALIFORNIA CLOSET 

OFFERS FREE 
CEDAR PROTECTION 

• California Closet Co. will send a qualified designer to your home 
for a free consultation. . 

• Custom designed to fit your specific needs and space. 

• Fully adjustable. system. 
• Mirror Doors available. 
• Fine quality wood products only. 

• 19&&C~!.!or,..,,c·o1t1, tr~ 

All Rights Reserved 

COME SEE OUR SHOWROOM OR PHONE 
FOR A FREE IN-HOME ESTIMATE 

Serving Essex, Middlesex & Suffolk 
Call (617) 894-3245 

111 (Rear) Felton Street, Waltham, MA 02154 
Serving Worcester, Norfolk, 
Bristol, Plymouth, Barnstable 

Call (617) 435-6901 
Hopkinton Industrial Park 

3 Avenue D. Hopkinton, MA 01748 

Smoking 
CONTINUED FROM PAGE 54 

Burwell, but he cannot find it. 
He believes, although he ac­ 
knowledges that he cannot 
prove it, that a tobacco com­ 
pany got the letter: "Probably 
through one of the secre­ 
taries," he says. "They got to 
her and asked that it be taken 
out of the files." Harken is 
deadly serious about his theory 
and says of the industry: "I feel 
like it's kind of like fighting the 
Mafia." 

Wynder's findings 
marked the beginning 
of a period during 

which scientific research re­ 
vealed consistent statistical evi­ 
dence linking cigarette smoking 
to lung cancer. In 1952, two 
British doctors, Richard Doll 
and A. Bradford Hill, after four 
years of interviews, found that 
out of 1,357 men with lung can­ 
cer, all but seven were smok­ 
ers. In 1954, Drs. E. Cuyler 
Hammond and Daniel Horn of 
the American Cancer Society 
found that men smoking a pack 
or more a 'day were five times 
as likely to die of lung cancer as 
nonsmokers and twice as likely 

. to die of heart disease. The evi­ 
dence · against cigarette smok­ 
ing was mounting so fast and 
was so convincing that the 
AMA, a group that would soon 
show its reluctance to oppose 
the industry, banned all ciga­ 
rette advertising in its publica­ 
tions. 

While Wynder and others 
were augmenting the research 
on smoking and health, the 
American Cancer Society was 
reporting that the incidence of 
lung cancer in men was rising at 
an alarming rate. All of this 
posed what an article in Busi­ 
ness Week, in December of 
1953, called "potentially the 
gravest problem besetting any 
industry since prohibition shut 
down the liquor business.".· 

It was clear that in addition 
to business analysts, some 
smokers also had noticed the 
scientific findings, for in 1953 
and 1954, the first time since 
the Depression, cigarette con­ 
sumption declined. For the nas­ 
cent antismoking movement 
these were the signs of momen­ 
tum - perhaps in its infancy, 
but momentum nonetheless. 

Wynder recalls that it 
was also in 1954 that 
the tobacco industry, 

for the first time, seemed to ac- 

knowledge that 'it faced trouble . 
It came in the form of an adver­ 
tisement in various publications 
disputing evidence that ciga­ 
rette smoking caused lung can­ 
cer, and announcing the forma­ 
tion of the Tobacco Industry 
Research Council. The ad stat­ 
ed, in part, that studies linking 
smoking to cancer "are not re­ 
garded as conclusive in the field 
of cancer research," and that 
"there is no proof that ciga­ 
rette smoking is one of the 
causes" of cancer. The ad was 
signed by the presidents of the 
.rnajor tobacco companies. 

· In his 1982 book, Coffin 
Nails and Corporate · Strate· 
gies, Harvard Business School 
professor Robert Miles wrote 
that "by the mid-1950s the 
smoking and health threat had 
become recognized as serious 
by all members of the Big Six 
[tobacco companies). If was at 
that time that these corpora­ 
tions began to pool their re­ 
sources and to carefully orches­ 
trate their responses to this 
major event in their institution­ 
al environment." 

Despite the scientific evi­ 
dence, cigarette corisumption 
again began· to climb in 1954, 
and it would do so for another 
nine years. In the face of in­ 
creasing consumption, the 
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American Cancer Society, the 
American Heart Association, 
the National Cancer Institute, 
and the National Heart Institute 
organized a study group on 
smoking and health, which con­ 
cluded that "the sum total of 
scientific evidence established 
beyond reasonable doubt that 
cigarette smoking is a causative 
factor in the increasing inci­ 
dence of" lung cancer. 

In response_ to what they re­ 
ferred to as the "health scare," 
the tobacco companies began 
aggressive marketing of filter­ 
tip cigarettes, which the public 
thought to be safer than non­ 
filter cigarettes - it was be­ 
lieved that filters would sift out 
some of tobacco's nicotine and 
tars. A congressional subcom­ 
mittee later would assert that 
that belief was largely unfound­ 
ed, but it was nonetheless the 
assumption upon which millions 
of smokers based their switch 
to filtered brands. In 1950, few­ 
er than one in three cigarettes · 
carried a filter, while seven 
years later nearly half of all 
cigarettes were filtered. 

As the medical evidence 
mounted, Overholt, Wynder, 
and others were aware that a 
subcommittee of the US House 
of Representatives had stated 

---------------------------l that "the cigarette manufactur­ 
ers have deceived the American 
public through their advertis­ 
ing." They were also aware 
that nothing came of the re­ 
port, and the subcommittee was 
soon dissolved. All the news 
was not discouraging to Over­ 
holt and his fellow believers, 
however. Then US Surgeon 
General Leroy, E. Burney 
watched the mounting evidence 
with growing horror. Burney 
closely analyzed that evidence 
and found Wynder's research" 
extremely persuasive ·_ so 
persuasive that he called a 
press conference in July of 
1957 and stated that prolonged 
cigarette smoking was a cause 
of lung cancer. It was the first 
time the US Public Health Ser­ 
vice had taken a position on the 
issue - the first time the US 
government told its citizens 
that cigarette smoking was dan­ 
gerous. 

Burney was not surprised 
that the companies reacted by 
digging in their heels and con­ 

, ~,,,_. _,, ~ ceding nothing. That year the ~..- • I major tobacco companies 
~~izes6'h-1SN,M,w formed a public relations and. 

~!~c1~6~;?c~ lobbying organization to repre- $5498 sent their interests in Washing- 
~- ton. They called it the Tobacco B:C~lp i Institute, and in years to come, 
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waged in Congress, it would 
prove to be an organization of 
astonishing efficacy. 

Progress was made in the 
years after Overholt' had 
first seen the inside of a 

human lung nearly three dec­ 
ades earlier, and after Wynder 
had begun his painstaking series 
of interviews more than a dec­ 
ade before. Where Overholt had 
believed cigarette smoking was 
dangerous, Wynder had proved 
it, and his findings were cor­ 
roborated by reputable scien­ 
tists in both the United States 
and Great Britain. No longer 
were those cautions against the 
dangers of smoking ridiculed. 

As he worked through the 
late 1950s, Wynder received 
some sad news. His friend and 
mentor - Dr. Evarts Graham 
- wrote him a touching letter 
of a profound irony, "the irony 
that fate has played on me," as 
Graham put it. Graham wrote 
of their "long and happy coop­ 
eration in this enterprise of try­ 
ing to defeat the enemy who 
seems to have got the best of 
me now." Not long after writ­ 
ing to Wynder, Evarts Graham, 
who had quit smoking six years 
earlier after reviewing 
Wynder's data, died of lung can­ 
cer. 
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By the end of the 1950s, 
medical science had 
proved ,that cigarette 

smoking caused cancer. The 
evidence was so compelling by 
.1960 that the American Cancer 
Society stated that "the clinical, 
epidemiological, experimental, 
qhemical, and pathological evi­ 
dence presented by the many 
studies reported in recent years 
indicates beyond reasonable 
doubt that cigarette smoking is 
-the major cause of the unprec­ 
edented increase in lung can­ 
cer." Yet consumption contin­ 
ued to climb along with tobac­ 
co-industry profits, and the 
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American people were smoking 
more than ever. The research­ 
ers were sure they were right, 
but the task at hand was, as 
Wynder put it, "to be recog­ 
nized to be right." Not a single 
major institution in the United 
States - not the tobacco in­ 
dustry, not the government, 
not leading health and medical 
associations - mounted any 
sustained effort to inform the 
American people. 

On June 1, 1961, a number 
of major organizations took a 
step in that direction. The , 
presidents of the American 
Cancer Society, the American 
Heart Association, the Ameri­ 
can Public Health Association, 
and the National Tuberculosis 
Association wrote to urge 
President John F. Kennedy to 
establish a commission to study 
the problem. After a delay of 
many months, Kennedy agreed 
and instructed the Surgeon 
General to appoint a blue-rib­ 
bon commission to investigate: 
The expectation of some, per­ 
haps understandably, was that a 
government commission would 
do what government commis­ 
sions generally do - present a 
meaningless report that would 
receive as much attention as 
Overholt had gotten from his 
colleagues in the 1930s. This 
commission, though, would be 
different. 

In an effort to ensure politi­ 
cal and scientific impartiality, 
Surgeon Genera! Luther L. 
Terry cautiously selected the 
commission. He met in late July 
of 1962 with representatives of 
various medical associations, 
volunteer health organiza tions, 
and the Tobacco Institute, dis­ 
tributed a list of the names of 
150 "eminent biomedical scien­ 
tists" - none of whom had 
taken a public position on the 
subject of smoking and health 
- and explained that he would 
select a committee of 10 from 
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the 'list. Then Terry made an 
extraordinary offer. He said 
that if anyone at the meeting 
objected to any of the names on 
the list, he would delete them. 
There were no serious objec­ 
tions. Terry quickly demon-· 
strated how seriously he took 
the committee's impartiality: 
Soon after the panel was select­ 
ed, the physician chosen as the 
committee's executive director 
told a reporter that he believed 
the evidence to date "definitely 
suggests that tobacco is a 
health hazard." Terry swiftly 
fired the man. 

The committee began its 
- work of reviewing the available 
scientific literature on smoking 
- 7,000 articles in all - in 
late 1962 and worked in secre­ 
cy for 14 months. When the 
members finally had analyzed 
the data, "it blew all of our 
minds," says Dr. Peter V. V. 
Hamill , the committee's medi­ 
cal coordinator. "It was hair­ 
raising." 

On January 11, 1964, the 
committee convened a press 
conference and released a 387- 

page report that contained the 
most profound implications 
ever for the health of the 

· American people in a govern­ 
ment action. The report con­ 
cluded that cigarette smoking 
was a primary cause of .lung 
cancer, was overwhelmingly as­ 
sociated with emphysema, 
chronic . bronchitis, and cardio­ 
vascular disease, and was a ma­ 
jor factor in premature death. 

It would be difficult to over" 
state the significance of that 
historic report. Untold numbers·· 
of Americans threw their ciga­ 
rettes away that day, and mil­ 
lions more soon .followed. 
There immediately ensued a 
precipitous drop in cigarette 
sales - 20 percent in just the 
next seven weeks. The tobacco­ 
industry was shaken, for the re­ 
port was a threat not to any one 
company's market share, but to 
the industry's very existence. 

The committee's final prod­ 
uct was sweet vindication for 
the likes of Overholt and 
Wynder. They greeted it with 
great joy, each gratified that 
the government seemed now to 
have entered the fray on their 
side. But at the same time, each 
man felt a sense of frustration, 
and others surely felt bitter­ 
ness, for in the eyes of these 

men and other antismoking ac­ 
tivists, the report came perhaps 
a· decade or more too late. The 
fact was that the committee 
had drawn its conclusions from 
data that in some cases were 
10, even 20, years old. 

Wynder says the· evidence 
was clear in 1950, 14.years be­ 
fore the committee's findings 
were issued. And Overholt be­ 
lieves that the report should 
have been issued in 1954 or 
even 1944. "Lives," he says, 
"would have been saved." 

Given the strength of the 
report and its lack of 
ambiguity, it would have 

been reasonable in January of ·' 
1964 for the antitobacco forces 
to expect a closing of the ranks 
and a frontal assault by the gov­ 
ernment, and by the major vol­ 
untary health and medical orga­ 
nizations, against cigarettes. 
Perhaps there were some who 
even anticipated that the indus­ 
try would bow to the findings 
and, in deference to the public 
good, begin winding down its · 
operations. After all, how could 
the companies combat the re­ 
port? How could they manufac­ 
ture and sell a product that 
caused, as the governinent told 
the nation's people, the dead-' 
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liest of diseases? 
That the companies would 

not only survive the report but 
actually see their profits grow 
in the years to come is testimo­ 
ny in part to extraordinary busi­ 
ness and political acumen - 
brilliance, really. It is proof as 
well of the industry's ability to 
rally its economic dependents, 
including publishers and broad­ 
casters, the advertising indus­ 
try, tobacco farmers, paper pro­ 
ducers, and governments at ev­ 
ery level that counted on tobac­ 
co tax revenues. 

But that the industry sur­ 
vived the report is owed as well 
to another important factor: In 
the mid~1960s, the antismoking 
movement was in disarray. 
Worse, it was a riderless horse, 
a movement without a strong 
institutional or individual lead­ 
er. Overholt, Wynder, Harken; 
and the others did what they 
could, but these men were sur­ 
geons and researchers, not ora­ 
tors and lobbyists. The health 
establishment not only did not 
close ranks and mount an at­ 
tack, but some groups effec­ 
tively abetted the tobacco com­ 
panies, and without doubt the 
most egregious offender was a 
national group of nearly 
160,000 physicians - the 
American Medical Association. 

At its 1964 convention, the 
AMA stated that it recognized 
"a significant relationship be­ 
tween cigarette smoking and 
the incidence of lung cancer and 
certain.other diseases, and that 
cigarette smoking is a serious 
health hazard." In spite of that 
rhetoric the AMA subsequently 
opposed the first initiative 
against tobacco in the wake of 
the Surgeon General's report. 
Just two months after the re­ 
port was released, the Federal 
Trade Commission proposed re­ 
quiring warning labels on all 
cigarette packages and adver­ 
tisements. The warning would 
read that cigarette smoking "is 
dangerous to health and may 
cause death from cancer and 
other· diseases.'' 

At the hearings on the pro­ 
posal an AMA executive· vice 
president stated that "labeling 
cannot be anticipated. to serve 
the public interest with any par­ 
ticular degree of success. The 
health hazards of excessive 
smoking have been well publi­ 
cized for more than 10 years 
and are common knowledge. 
Labeling will not alert even the 
younger smoker to any risks of 
which he may or may not be al­ 
ready aware." (Public-opinion 
surveys, however, would later 
indicate that the hazards of -··· _,. 
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smoking, while having been 
known to the scientific commu­ 
nity for more than 10 years, 
were anything but· common 
knowledge until the mid- 
1960s-.) 

"Why did the AMA do 
this?" asks Elizabeth Whelan in 
her 1984 book, A Smoking 
Gun:-How the Tobacco Industry 
Gets Away with Murder, "Cyn­ 
ics suggested that AMA repre­ 
sentatives were attempting to 
appease southern congressmen 
to ensure their support against 
socialized medicine - a charge 
that the AMA termed ridicu­ 
lous." Whelan also reports that 
in 1964 the AMA put out a leaf­ 
let advising consuiners to be 
moderate if they chose the hab­ 
it but to "smoke if you feel you 
should.": 

"Negligent" is the word 
Overholt uses to describe the 
AMA's behavior. And Donald 
Shopland, acting director of the 
US Office on Smoking and 
Health, says the AMA should be 
"horsewhipped." 

Perhaps there is a simple 
explanation of the AMA's be­ 
havior., Within weeks after the 
release of the Surgeon Gener­ 
al's report, the AMA accepted a 
research grant of $10 million 

(to be given over a five-year pe­ 
riod) from the Big Six tobacco 
companies - The American 
Tobacco Company, Brown & 
Williamson Tobacco Corpora­ 
tion, Liggett & Myers, Loril­ 
lard, Philip Morris, Inc., and 
R. J. Reynolds Tobacco Com­ 
pany. In 1968, the companies 
pledged to give the AMA an ad­ 
ditional $8 million. Shopland 
says that during the time the 
AMA was receiving money 
from the tobacco companies, 
the AMA was "not willing at all 
to take any kind of a public 
stand, and, in fact, on several 
[pieces) of legislation that were 
introduced in Congress they 
took pretty much a tobacco-in­ 
dustry position." 

Dr. Alan Blum of Manhas­ 
sa t, Long Island, who once 
worked at the AMA as an editor 
of its journal and is today one of 
the leading antismoking activ­ 
ists, says flatly that the money 
the Big Six gave the AMA "was 
a grant to buy off the compla­ 
cency and, more importantly, 
the silence of the AMA for 1.f 
years." 

In the wake of the commit­ 
tee's report, Surgeon Gen­ 
eral Terry, moving quickly 
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to support the warning proposal, said he was 
"convinced that the American people have been 
deceived and misled by cigarette advertising - 

· and their health has been harmed as a conse­ 
quence." At congressional hearings on the warn­ 
ing legislation, a parade of opponents to the bill 
- including the AMA, newspaper and magazine 
publishers, broadcasters, and advertising execu­ 
tives - marched across Capitol Hill. While indus­ 
try ranks moved in lock step, the antismoking - 
people stumbled hopelessly. 

Professor Robert Miles of Harvard, who has 
studied the tobacco industry over the years, re­ 
ported in Coffin Nails and Corporate Strategies 
that "the major difficulty that plagued the health 
groups throughout the congressional hearings 
was a lack of agreement about what they wanted 
Congress to do .. , . All they could seem to agree 
on was that smoking was harmful to health and 
that the federal government should do something 
about it. Their inability to develop an action plan 
comparable to that of [the industry's] strategy re­ 
sulted in a disunity that became evident as the 
health groups testified before the congressional 
committee." 

Not only were the antismoking troops outor­ 
ganized, they were outflanked: Nearly a fourth of 
all congressional committees and a third of the 
committees in the House were chaired by mem­ 
bers from the six leading tobacco states (North' 
Carolina, Kentucky, Virginia, Tennessee, South 
Carolina, and Georgia). But the industry could 
not have its way on everything - its strategists 
knew they had to yield on something. As a result, 
the companies volunteered to place a warning on 
packages, but it would be a much milder warning . 
than the one proposed by the FTC. In return for 
agreeing to a warning, the companies demanded, 
and got, a major concession in the bill. The ciga­ 
rette-labeling act prohibited any federal or state 

f agency from· requiring a health warning 'in ciga­ 
rette advertising for four years (Congress would 
later extend that to six years). Instead of the ori­ 
ginally proposed warning - that cigarette smok­ 
ing "is dangerous to health and may cause death 
from cancer and other diseases" - the industry 
got what it wanted: cigarette smoking "may be 
hazardous to your health." Over the years that 
warning "paled with familiarity," says Michael 
Pertschuk, former FTC chairman. 

The bill became law in July of 1965 and drew 
a chilly reception from some quarters. An article 
by Elizabeth Drew in The Atlantic Monthly 
called the bill "an unabashed act to protect pri­ 
vate industry from government regulation," 
while a New York Times editorial called the new 
law "a shocking piece of special interest legisla­ 
tion." 

In spite of the threat that the Surgeon Gener­ 
al's report posed to its existence, the American 

. tobacco industry was in very good shape by the 
late 1960s. Sales were again climbing. The to­ 
bacco companies had headed off government reg­ 
ulation, and they won a reprieve from regulation 
for years to come. Their right to manufacture, 
market, and sell a product that the Surgeon Gen­ 
eral's committee had declared carcinogenic was 
unfettered. That lack of regulation makes the 
cigarette unique, says Donald Shopland. No other 
product .sold for consumption in - the United 
States was so completely free of regulation. "We 
regulate everything," says Shopland. Except to­ 
bacco. 

The companies had weathered the storm and 



emerged in fine shape. But that would not be so 
for much longer, for the industry was about to 

, meet one of the most effective antismoking activ­ 
ists ever - a relentless and unforgiving young 
man named John Banzhaf Ill. 

When John Banzhaf graduated from Co- 
- lumbia Law School in 1965 he was not, 

like so many of his fellow students, 
burning with the fever of '60s activism. A young 
engineering graduate from MIT, Banzhaf recalls 
frankly that his ambition was "to become a big, 
fat, rich patent attorney." Instead, he became 
one of the most effective leaders of the anti­ 
smoking movement. 

Before settling in to a career that would make 
him a well-to-do patent lawyer, Banzhaf clerked 
for a judge in Washington for a year, then worked 
on a cruise ship. It was before he left on a 
lengthy cruise that Banzhaf set in motion events 
that would forever change the course of the to­ 
bacco war. 

The thought struck him one day that ciga­ 
rette advertisements on television presented one 
side of what was clearly a · significant issue. He 
knew that the Federal Communications Commis­ 
sion's fairness doctrine required television net­ 
works and stations to provide free time to air . 
views on all sides of controversial issues of public 
importance. Banzhaf's polemical nature was at 
work when he wrote to WCBS-TV in New York 
requesting "a balanced presentation" on smok­ 
ing. He wrote that he sought balance to "all the 
cigarette advertisements, which by their portray­ 
al of virile-looking or sophisticated persons enjoy­ 
ing cigarettes in interesting and exciting situa­ 
tions deliberately seek to create the impression 
and create the point of view that smoking is so­ 
cially acceptable and desirable, manly, and a nec­ 
essary part of a rich, full life." He was at the time 
a 26-year-old lawyer who had never practiced 
law and who was in the employ of a cruise line of 
Swedish registry. No doubt thinking him a quack, 
WCBS-TV dismissed his requests. That dismissal 
was precisely what the contentious lawyer in 
Banzhaf wanted. In early January of 1967, on the 
day he was to depart on a 92-day, around-the­ 
world cruise, Banzhaf sat down in the purser's 
office of the MS Kungsholm, docked in New 
York Harbor. In the company of a book on admi­ 
ralty la_w in Swedish, which was of no use whatso­ 
ever, and a pamphlet from the FCC on proce­ 
dures for filing complaints, Banzhaf spent several 
hours writing a three-page letter requesting 
equal time under the fairness.doctrine to rebut 
cigarette commercials. He wrpte out the letter, 
typed it up, mailed it, and sailed around the 
world. 

Not quite two months after he returned and 
was working for a major New York law firm, the 
FCC replied to Banzhaf. To the shock of the fi­ 
nancial, tobacco, advertising, and broadcast in-: 
dustries _:_ and to the surprise of John Banzhaf 
- he won. The commission ruled that he was 
entitled to substantial free time to air views op­ 
posed to cigarette smoking. The ruling was is­ 
sued on a Friday. The following Monday morn­ 
ing, Banzhaf went to work and was quickly sum­ 
moned by his law firm's senior partner. "He said, 
'John, did you know that our major client was 
Philip Morris?' " Banzhaf recalls. "He said, 'Did 
you know that we're in the Philip Morris build­ 
ing?' He said, 'Did you know that the word is 
going around the street already and people are 
calling up and asking what we're going to do for 
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our clients tomorrow?!' " 
Banzhaf explained to his su­ 

perior that he had no intention 
of continuing his legal action 
against the industry; that he 
wanted to practice law and 
planned to leave it up to the 
major health organizations to 
prepare counteradvertising, 
monitor network compliance, 
and fight the inevitable appeal 
by the industry. The anti­ 
smoking forces would be gain­ 
ing a staggering amount of free 
air time - it would eventually 
total some $200 million worth 
from the beginning of 1968 to 
the end of 1970 - and Banzhaf 
assumed that the major health 
organizations, led by the Ameri­ 
can Cancer Society, would take 
up the fight. But he was wrong. 

Banzhaf met with a group of 
officials from the leading health 
groups and· told them, "The 
battle ahead will be long, hard, 
and costly. I am unequal to such 
a legal battle. I fear that I am 
hopelessly outclassed. I have 
carried this fight so far only on 
my own back and at no small 
risk. I cannot carry it any far­ 
ther alone. I need your sup­ 
port." 
· Banzhaf wanted the major 
voluntary health organizations 
to use their considerable re­ 
sources to defend the FCC deci­ 
sion against appeals from the 
industry to the FCC, and to de­ 
Lend the ruling ti~ appeals 
courts, a process that Banzhaf 
knew would take years. Banzhaf 
also wanted the groups to orga­ 
nize their volunteers across the 
country to monitor local televi­ 
sion stations to see whether 
they were complying with the 
FCC ruling. 

The voluntary health orga­ 
nizations unanimously rejected 
'his request. Banzhaf was 
shocked at the time, but in ret­ 
rospect he believes they turned 
him down "for a variety of rea­ 
sons. One was simply kind of 
bureaucratic inertia. They just 
didn't conceive of a health orga­ 
nization that would be taking le­ 
gal action. To them that was a 
dirty word, There was specula­ 
tion, which they denied, that 
they were afraid of offending 
the networks and the stations 
who give them a lot of free time 
for their other kinds of public­ 
service announcements." 

'Former FTC chairman Mi­ 
chael Pertschuk sheds some 
light on _the health organiza­ 
tions' decisions as well. In his 
book The Giantkillers, sched­ 
uled for publication next fall, 
Pertschuk writes that "like 
chambers of commerce. the or- 
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ran izational culture of voluntary associations like 
he Cancer Society is shaped by their dependence 
ipon the support of the business community. 
vluch of the staff and many of the volunteer lead­ 
.rs are simply not comfortable taking an aggres­ 
ive, adversarial stand against any segment of the 
msiness community, nor with any form of politi­ 
:al advocacy other than support for research 
unding." · 

Thomas Whiteside of The New Yorker, who 
ias written insightfully on the tobacco industry 
ITTd its opponents, puts it more bluntly. "The 
unerican Cancer Society, before Banzhaf, was 
ilaying footsie with the networks," says White­ 
.ide. "They got their little scraps of time on Sun­ 
lay morning early, and they didn't want to get 
nto a scrape with a great big industry." 

One of the problems created by the FCC rui­ 
ng was the question of what to fill the enormous 
unount of free air time with. The voluntary 
iealth organizations had produced a few anti­ 
rnoking commercials, which were aired infre­ 
[uently and often at odd hours of the morning. 
l'hose commercials were used more often, and 
lanzhaf says actors, writers, producers, di­ 
ectors, and others responded by volunteering 
heir services to make additional antismoking 
pots. 

Banzhaf felt a growing disaffection with the 
rractice of law and an increasing interest in anti­ 
:igarette activity. "I very slowly found myself 
:etting turned on to this public-interest law," he 
ays. "I mean, here I was actually seeing these 
antismoking) commercials running. You would 
rear about people who were quitting or kids who 
vere bugging their parents to quit. I got a feeling 
,f pride out of it. Some publicity. I didn't mind 
he publicity; I liked it. I contrasted that with 
vhat I was doing at the law firm, which was dull, 
vhich either had no public interest or, in some 
:ases, negative public interest, as I saw it; where 
'OU didn't come home with a feeling of accom­ 
ilishment, I got interested in doing this on a 
nore full-time basis." 

In September of 1968, Banzhaf, as he puts it,· 
vormed his way· onto the list of speakers at the 
1irst World Conference on Smoking and Health, 
n New York City. While urging the voluntary 
iealth organizations to take up the fight, Banzhaf 
lenounced the cancer society for its unwilling­ 
iess to get down into the trenches and fight the 
:igarette war. At one point, although he says it 
vas not during his speech, he called the cancer 
iociety "gutless." "They dug their heels in, and I 
vas denounced," says Banzhaf. "When they final­ 
Y, absolutely refused to take it over, it was clear 
o me that I was going to do it alone." 

Banzhaf knew that to continue the work he 
vould need money for legal costs and staff. In 
3oston, physicians Overholt and Harken heard 
hat the cancer society and others had rejected 
3anzhaf's plea for help, and they were appalled. 
Iere was a young man who had won the most 
ugnificant victory ever against the tobacco indus­ 
ry, and his request for help had been denied? It 
vas absurd, and Overholt and Harken meant to 
lo something about it. Harken organized a party 
it his Cambridge home to solicit sponsors for the 
rrganization Banzhaf was about to found. Harken 
md Overholt, along with U$ Senator Maurine 
ITeuberger, Louis Jaffe, the eminent Harvard 
.aw School professor, Dr. Alton Ochsner, the 
egendary researcher of the effects of tobacco on 
iealth, and Dr. Paul Dudley White, the renowned 
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large measure to Banzhaf's work, were gaining 
momentum, the tobacco industry was in better 
shape financially in 1970 - largely owing to di­ 
versification - than it had been 10 years earlier. 
Diversification notwithstanding, the Big Six still 
had a huge stake in the tobacco business, so huge 
that in the late 1960s the most heavily advertised 
product in the United States was tobacco. 

Congress legislated tobacco broadcast ads off 
the air as of January 1, 1972. The virtual disap­ 
pearance of powerful spots such as the one with 

heart specialist, agreed to become trustees of 
Banzhaf's organization, Action on Smoking and 
Health (ASH); and several of them contributed 
start-up money. Harken also appealed for funds 
for Banzhaf in a 1968 article in The New Eng­ 
land journal of Medicine in which he wrote that 
"the medical profession has a rare opportunity to ,------------------'--------------------------­ 
help the minuscule financial structure of ASH 
through direct financial contribution and by en­ 
couraging patients to do likewise." Against the 
giant tobacco companies, Harken wrote, "the 
only advantage ASH has is its moral position." 
Thus was born the first organization in the Unit­ 
ed States dedicated solely to fighting the tobacco 
companies. In contrast to the political and eco- 

. nomic might of the tobacco industry, Banzhaf' s 
one-person staff (himself), two-room office, and 
$8,000 in contributions, which he used to pay the 
rent, seemed almost absurd. But it was a start. 

· William Talman resulted in ·;m immediate in­ 
crease in cigarette sales. But over the long term, 
most activists agree, the broadcast ban hurt the 
industry by stripping it of the single most power­ 
ful communications tool in society, and thus un­ 
dermining the legitimacy of smoking. 

By the early 1970s, Banzhaf saw clearly 
that the battlefield had changed. No longer 
was the 'conflict to be waged in medical 

laboratories, for proof that smoking was danger- 

T he television screen was stark in black and white. A familiar face appeared, but some­ 
how the face was not the same. The man 

looked strange, not quite right. Perhaps he was 
ill. Yes, that was it, he looked sick - very sick. 
William Talman, who played Hamilton Berger, 
Perry Mason's foil in years of courtroom epi­ 
sodes, looked directly into the camera and spoke: 
"I didn't really mind losing those courtroom bat­ 
tles. But I'm in a battle right now I don't want to 
lose. I've got lung cancer. So take some advice 
about smoking and losing from someone who's 
been doing both for years. If you haven't smoked, 
don't start. If you do smoke, quit. Don't be a 
loser." 

The commercial, which ran frequently as a 
result of Banzhaf's win at the FCC, was made all 
the more poignant by the fact that by the time it 
was aired, Talman, at age 53, was dead. During 
the 3 ½ years prior to Banzhaf' s victory at the 
FCC, the cancer society reported it had distribut­ 
ed 982 antismoking spots to radio and TV sta­ 
tions throughout the country. During the eight 
months after the FCC ruling, the canter society 
distributed 4,723 commercials. In all, Banzhaf es­ 
timates that the FCC ruling gave the antismoking 
forces a staggering $200 million worth of free air 
time. There is no doubt, to this day, that the 
commercials were the most powerful weapon 
ever in the arsenal of the antismoking movement, 
and the tobacco companies kntW. it. They surely 
watched 'with alarm as the cdfumercials worked 
their devastating power on cigarette sales. In 
1968 and 1969, cigarette consumption declined, 
and the companies realized that the only way to 
get the counteradvertising spots off the air was 
to remove their own commercials, thus nullifying 
the free-time requirement. In early 1969, as the 
FCC issued notice that it wanted to ban all ciga- · 
rette advertising on radio and TV, the companies 
hatched a plan to withdraw from the airwaves 
voluntarily. Executives in the tobacco industry 
saw quite plainly that the tide was turning, slowly 
yet inexorably, against it. And to lessen mounting 
pressure, the companies acceded to a strength­ 
ened warning on packages and advertisements: 
"Warning: The Surgeon General has determined 
that cigarette smoking is dangerous to your 
health." 

Although the antismoking ranks, thanks in 
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